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From Battleground to Common Ground:
The First Amendment and Religion in U.S. Public Education

The United States is a mess. As my friend, First Amendment attorney Oliver
Thomas says, it is “a glorious mess”. Many people from other nations look at the
diversity of the people of the U.S., coupled with our Constitutional protections of
free speech, free press, freedom of assembly, and freedom of religion, and wonder
why all of our differences do not degenerate into fighting in the streets and
constant disharmony. Mr. Thomas asserts that the testimony that the system
works is the number of people who immigrate yearly to the U.S.

Nevertheless, it is not that we do not have our share of battles over how far these
freedoms should extend, where we must draw limits, and how to apply the
principles of democracy in the daily business of building a nation out of such a
diverse group of individuals. Controversial issues such as abortion,
homosexuality and the role of religion in public life have resulted in random acts
of violence that must be taken seriously. As George Mason, one of the founding
fathers put it “no free government or the blessings of liberty can be preserved by
any people but by...a frequent recurrence to fundamental principles”.! In other
words, each generation of Americans must revisit the fundamental principles laid
out in our Constitution and ask what they mean for us today given the challenges
we face.

One of our national mottos is e pluribis unum — out of the many one. The task of
making real that motto occurs on a daily basis in the United States, often, and
perhaps most importantly, in our public schools.

Public education in the United States is one of the last institutions where
American youth come together to learn how to live with others very different from
themselves. It is the place where we pass on our deeply held public values, and at
its best, the public school classroom is a laboratory for the practice of the
democratic principles that “sustain our experiment in liberty”. > Therefore, it is
essential that our schools model the values that are at the foundation of our
Constitution and Bill of Rights. Some schools do that very well, and others have a
long way to go in their quest.

Religion, and religious liberty are basic considerations when building caring
communities in our schools. Because religious expression is protected by the Bill
of Rights, some sort of space must be made for it in the public school. At the
same time, our Constitution forbids government intervention — promotion or
denigration — in religious commitments. What all this means in the religiously
pluralistic context of America’s public schools is the topic of this paper. However,
in order to speak at all about the role of religion in the public schools of the
United States, one must begin by understanding the civic and legal frameworks

! Virginia Declaration of Rights, George Mason, 1776.
%2 Haynes, Charles C., et al. The First Amendment in Schools, The First Amendment Center &
ASCD: Nashville:2003. p.19.
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provided by our founding documents. At their most basic, the three fundamental
principles that will concern us are rights, responsibilities and respect.

Rights

The U.S. Constitution, which includes the Bill of Rights, is the oldest written
constitution in the world. Unlike its contemporary in France, which has been
rewritten fifteen times since 1789, the U.S. Constitution has been amended but
never rewritten. Why is the U.S Constitution so hearty? Why has it endured
when others have failed? Perhaps Alexis de Tocqueville, who toured and studied
the American experiment in the 19" century, can provide an answer:

Let us look to America... less to find examples than instruction; let us borrow
from her the principles, rather than the details, of her laws. The laws of the
French republic may be, and ought to be in many cases, different from those
which govern the United States; but the principles on which the American
constitutions rest, those principles of order, of the balance of power, of true
liberty, of deep and sincere respect for right, are indispensable to all republics. 3

De Tocqueville could see that it was the fundamental principles of the U.S.
Constitution that provided its stability and timelessness.

To begin with, our founders were committed to the idea that each human being is
born with certain inalienable rights. These rights, in their language, are God-
given, but in any case, are seen as inherent in human beings. If the fact that it is
first among the Bill of Rights is any indication, chief among the human liberties
the founders identified was freedom of conscience.

A student of history and intellectual heir to those who fled religious persecution in
Europe, James Madison arose as the chief architect of religious freedom. Writing
in 1785 to the Commonwealth of Virginia in support of the Virginia Statute for
Religious Freedom, Madison articulated a vision of religious liberty as a
fundamental right:

The Religion then of every man must be left to the conviction and conscience of
every man; and it is the right of every man to exercise it as these may dictate.
This right is in its nature an unalienable right. It is unalienable, because the
opinions of men, depending only on the evidence contemplated by their own
minds cannot follow the dictates of other men: It is unalienable also, because
what is here a right towards men, is a duty towards the Creator. It is the duty of
every man to render to the Creator such homage and such only as he believes to
be acceptable to him. This duty is precedent, both in order of time and in degree
of obligation, to the claims of Civil Society. 4

It is easy to understand why many might think the idea of freedom of religion as
described here is dangerous. A right protected by government that supercedes the
“claims of civil society”? How then is order assured? What about ill-founded or
dangerous beliefs?

® De Tocqueville, A. (1948) Democracy in America. New York: Knopf, cvi-cvii.
* Madison, James. Memorial and Remonstrance. http://www.federalist.com/histdocs/mandr.htm.
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According to Madison, writing in the Federalist Papers, a written series
distributed as part of the open public dialogue leading to ratification of the
Constitution and Bill of Rights, the presence of many diverse religious voices, all
with claims to ultimate truth, if allowed to freely debate their truth in the public
sphere would ensure that no one voice would dominate. Without government
endorsing or favoring any one faith, but protecting all individuals to follow the
dictates of their conscience, Madison and others believed that both religion and
civility would flourish.

They seem to have been mostly right. The United States is arguably the world’s
most religiously diverse nation. While we have our share of struggles, the U.S. is
not subject to the kind of religious violence we see in many places around the
world today. America grows in diversity each day, thanks largely to the very
freedoms that the founders protected in our Constitution. But the challenges of
our diversity are also growing, and they make themselves known most
dramatically in the public schools. Obviously, saying we all have the right to
choose in matters of faith, or to choose no faith, is not enough. How do we
achieve balance among the many claims that arise out of these rights?

Responsibilities

When | taught high school government and we were studying the Bill of Rights, |
would ask my students to think about what sorts of responsibilities these rights
entailed. Specifically with regard to religious freedom, I usually got the same
answer: one must realize that everyone has the same right to freedom of
conscience as | do, so | cannot allow my right to religious freedom to interfere
with another’s right, even if we believe very different things. Of course, that
answer is correct. Somehow as we exercise our right to worship as our conscience
dictates, we must not meddle with the rights of our neighbors to worship in a
different way or not at all. This doesn’t actually seem to present a problem so
long as we surround ourselves with others who think like us.

Of course, schools, and the public sphere in general, is not such a place. In
schools, hospitals, workplaces, and in other government institutions, we cannot
segregate ourselves. We must, and do, interact on a regular basis with people who
do not believe as we do. In fact in the U.S., being a society founded on principles
and ideals rather than bloodlines or kinship, we must endeavor to build a unified
society out of a group of people who do not share religious consensus.

What is the glue, then, that binds us together as a people? It is something we at
the First Amendment Center call “The Golden Rule for Civic Life.” It is a much
stronger idea of responsibility than the students in my class could immediately
conceive of. This ideal of responsibility might best be described as an
understanding that my rights are only as secure as my willingness to protect the
rights of others with whom | disagree. This is no easy requirement, but it is the
essential one if the American experiment in religious liberty is to be sustained.

As you may recall, the failure to implement this ideal is one of the painful lessons
of Nazi Germany. Martin Niemoller, a Roman Catholic clergyman in Nazi
Germany, wrote this poem to describe what happens when this kind of
responsibility is not demonstrated in a culture:
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First they came for the communists,
But | was not a communist —
So | did nothing.
Then they came for the social democrats,
But | was not a social democrat —
So | did nothing.
Then they came for the trade unionists,
But | was not a trade unionist.
And then they came for the Jews,
But | was not a Jew —
So | did little.
Then when they came for me,
There was no one left who could stand up for me.

Respect

One other thing our founders knew was that not only what we debate, but how we
debate is of vital importance. Most of the personal letters and public documents
of the time show how concerned the founders were with civility, and how crucial
they realized it is to the peaceful operation of a democratic society. Their vision
of a robust society is one where all citizens are free to air their concerns, and
share their opinions free from censure, but bound to the ground rules of civil
debate.

Perhaps the best articulation of all three of these principles is from a document
with a more recent history. In 1995, after about a decade of working together on
consensus statements about religious holidays and the role of religion in the
curriculum, a group of religious and educational organizations convened by the
First Amendment Center published Religious Liberty, Public Education and the
Future of American Democracy: A Statement of Principles. > According to the
group, the purpose of this document is to reaffirm “our shared commitment to the
guiding principles of the Religious Liberty Clauses of the First Amendment” as a
framework for forging public policies particularly in public schools. It has, over
the years, been distributed widely by the sponsoring organizations, and has served
as the starting point for policy development and conflict resolution in many school
districts. The sponsors represent a broad range of philosophical and religious
viewpoints, including People for the American Way, the Christian Coalition, The
Council on Islamic Education and the Union of American Hebrew Congregations.

Principle Number Four from that document describes what our public schools
should look like if we take seriously the civic framework | have been outlining
here:

Public schools may not inculcate nor inhibit religion. They must be places where
religion and religious conviction are treated with fairness and respect. Public
schools uphold the First Amendment when they protect the religious liberty rights
of students of all faiths or none. Schools demonstrate fairness when they ensure

® Religious Liberty, Public Education and the Future of American Democracy: A Statement of

Principles. The First Amendment Center: Nashville, 1995. Available online at www.fac.org.
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that the curriculum includes study about religion, where appropriate, as an
important part of a complete education.6

These three principles — rights, responsibilities and respect — form the
philosophical basis for the civic framework that is implicit in the First
Amendment Religious Liberty Clauses. But as De Tocqueville reminds us,
democracy in the U.S. is a combination of theory and practice — philosophy and
law. It is the checks and balances of the system that determine where the lines
will actually be drawn between what one believes and how one will practice one’s
beliefs in public institutions like the schools. We will turn now to the judicial
system for a brief look at how the courts have applied these Constitutional
principles to actual situations.

The Legal Framework

The Establishment Clause

This will, by necessity, be a very brief introduction to the two Religious Liberty
Clauses in the First Amendment. The first clause is known as the establishment
clause or no establishment clause. It reads “Congress shall make no law
respecting an establishment of religion...”. While there is some debate in the U.S.
about what an establishment of religion means, most scholars agree on a broad
interpretation. While it certainly means that the United States Congress cannot
establish a national church, most scholars also believe that the government may
not favor one religion over another, or religion over nonreligion generally.

Over the years the courts of the United States, most notably the Supreme Court,
have developed legal tests to determine the appropriate relationship between the
government and religion. It may be simplest to begin by explaining what that
right relationship is not. It is not a relationship of hostility towards religion. This
follows from our earlier discussion of the recognition of inalienable rights
including freedom of conscience. The government protects this fundamental right
by staying out of religious issues to the degree possible. However, because it is
fundamental right, the government must also, from time to time, accommodate
religious observance. At the same time, the government may not promote religion.
This fine line the government must walk is known as “neutrality”. Of course,
exactly what neutrality means in practice is worked out on a case-by-case basis
through the courts.

In the case of public schools, neutrality in terms of Government establishment has
mostly to do with things like the programs the school puts on during December,
and whether the school calendar is balanced with programs throughout the year
that teach students about faith traditions other than Christianity. One subject of
intense debate in recent years is whether or not a student praying before an
audience gathered for a school event such as graduation is an instance of
government, as represented by the school, establishing religion.

In general, the courts hold schools to a much higher standard than other public
institutions. This is because the children in public schools are there as a “captive

®ibid..
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audience” — they must, by law, attend school. Also, children under the age of
majority, which is eighteen, are understood to be “young and impressionable” by
the courts. In other words they are more susceptible to being influenced by
teachers and other authority figures than adults. These two factors place a higher
burden on the schools to protect the consciences of the children, and to act with
care not to violate the rights of parents to direct the upbringing of their child.

Also important here is the great challenge of teaching about religion in an
academic and neutral way. How we teach about differences, religious and those
that encounter religious scrutiny, is the biggest challenge facing American public
schools today.

The Free Exercise Clause

The second religious liberty clause is the free-exercise clause, which specifically
says that “Congress shall make no law... prohibiting the free exercise (of
religion).” Government neutrality here suggests not just a lack of government
intervention in religious observance, but accommodation or protection of the right
to exercise one’s religious beliefs.

An interesting and timely example of this sort of government neutrality is seen in
the different way that religious clothing and symbols are being addressed in the
public school system of the U.S. versus that of France. In France there is a
growing movement to ban the hijab in the country's schools, along with large
crosses and yarmulkes. According to an article in the New York Times on Sunday
December 21%, the French understanding of “laicité”, or church-state separation,
is to “neutralize religions in matters of public life.”” This is in contrast to the idea
of neutrality in the U.S., which is about neutralizing the influence of government
power on matters of religion, not removing religion from the public sphere. As a
result, in the U.S. head coverings worn for religious reasons including the
yarmulke and hajib, are protected as proper attire for public school children. The
goal of neutrality here is to protect the individual rights of each person, and
particularly in a public school, to provide an opportunity for students to practice
democracy — respect for the rights of others — in a pluralistic society.

It is true that this orientation is being challenged in school districts in less diverse
parts of the United States. As recently as this past fall a young woman at a
school in Muskogee, Oklahoma was expelled when she came to school wearing
her hijab. The school claimed her headscarf violated the dress code prohibiting
head coverings of any kind (which was instituted in response to the practice of
violent street gains identifying themselves with colored head scarves). After
seeking legal advice the administration of the school allowed young Nahsala
Hearn to return to school. In many communities in the middle of America, our
growing diversity presents new and confusing challenges. These are a teachable
moments in democracy for us all.

" Caldwell, Christopher. “In Europe, ‘Secular’ Doesn’t Quite Translate”. The New York Times,
Sunday, December 21, 2003, p. 10 wk.
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Over One Hundred Years of Common Schools and Counting

When the first “common” or public schools in the U.S. were founded in the
nineteenth century, there was an assumed Protestant hegemony in their structure
which mirrored the larger society. Students were taught to read and memorize
Bible verses from the King James Bible. The school day began with a prayer,
many times the Protestant version of the Lord’s Prayer. With the first huge wave
of Roman Catholic immigrants, diversity and religious pluralism brought chaos to
the public schools. Partly because of very unflattering remarks about the Pope in
the preface to the King James Bible, these Catholic parents requested that their
children be allowed to use the Douay, or Roman Catholic version of the Bible.
Their request was denied. What have been called Bible Wars broke out in places
like Philadelphia and Cincinnati. Violence erupted and convents were burned. As
a result, the United States has a very robust and well-organized system of Roman
Catholic “parochial”, or private, schools.

This long era of inappropriate religious indoctrination in the schools continued
until the mid-twentieth century when both schools and the wider culture became
more secular. Many factors are responsible for this shift, including the rise of the
authority of science, urbanization, and modernization.

By the 1960s when the Supreme Court heard two famous cases in which they
found the practices of devotional Bible study and prayer led by teachers to be
unconstitutional, the schools by and large had abandoned these practices. ®
However, the court decisions, and the way they were misinterpreted and
misunderstood, had the effect of creating fear for public schools of any mention of
religion. An era of sanitizing the school environment of religion was ushered in.

By the 1980s when the U.S. saw the rise of political activism among conservative
Christians through groups such as the Moral Majority and the Christian Coalition,
religious people felt like the public schools they paid taxes to support were no
longer a place that welcomed them, and in many cases were hostile to their values.
Movements to take Christian children out of the public schools and to start
Christian private schools began. The debate was spawned over vouchers that
might be given to parents to represent their tax contribution to education, and
could be used to pay for private schooling. The “culture wars” raged, turning our
public schools into battlegrounds.

It is out of this environment that like-minded individuals from across the political,
religious and educational spectrum came together to form a coalition and draft
consensus statements that corrected misunderstandings about the law, helping
teachers and school administrators to navigate this potentially dangerous legal
minefield.

Over the last fifteen to twenty years, much progress has been made. During
President Clinton’s terms in office these guidelines were sent to every school in

8 Engle v. Vitale, 370 U.S. 421 (1962) and Abingdon v. Schempp, 374 U.S. 203 (1963).
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the nation.® The First Amendment Center and other organizations like it have
worked to educate teachers and administrators across the country on the common
ground that has been found and articulated on issues such as teaching about
religion, and the role of religious holidays in the schools.

Are all the problems solved? No, definitely not. Where | live, in northern
California, religious diversity has been evident for a long time, and the schools
there do a remarkable job of balancing the needs of very different children and
parents. But, as we have seen, where diversity is still a relatively new
phenomenon, there are challenges and misunderstanding.

There are areas in the law that have not yet been resolved. For example, can the
valedictorian thank God and say a prayer of gratitude during her speech at
graduation?

There is broad agreement that students should be taught about the worlds’
religions in history classes, at a minimum, but schools of teacher education do not
include this topic area in the preparation of future teachers. Such a sensitive and
important area of study requires very careful attention, and how it is done will
determine in part whether our schools contribute to more understanding or more
battles.

Finally, it is the public schools in large measure that will determine what kind of a
nation we will be in the twenty-first century. Will our differences lead to more
alienation and fragmentation as is demonstrated by some attempts to de-value the
public school system and establish a myriad of different sectarian religious
schools? Will the social debate over homosexuality and how scientific evolution
is taught tear the fabric of our national education system to an irreparable degree?

Or will we reinterpret the meaning of e pluribus unum, finding a way to celebrate
our differences as a source of strength and pride, while we commit ourselves to
the common cause of liberty and justice for all?

° This mailing included A Teacher’s Guide to Religion in the Public Schools and A Parent’s
Guide to Religion in the Public Schools both published and available through the First

Amendment Center. www.fac.org.
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